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FILHD
STATE OF VERMONT AUG I ? 2010

SUPERIOR COURT - ENVTRONMENTAL DMSION vERMoNr
$UFFRIORCOUff

ENVIHONMENTAL DIVISION

l
In rc: Rivers Dev. Conditional Usc Appeel l Docket No. 7-l-05 Vtec

)
*****l|i{i******frtrtr***dr******************/.***!t!trt*J.*******************************

In rc: Rivers Dev, Act 250 Apperl Docket No. 6E-3-07 Vtec

Decision on Post-JudgmqF-t Motion to Alter

These two land use appeals were the subject of multi-day evidentiary hcarings and a

Merits Decision, issued on March 25,2010. AppellanUApplicant Rivers Devclopment, LLC

("Rivcrs") thereafter roquostcd that this CourJ revisit its findings and legal conclusions,

specifically as to Act 250 criteria 8,9(e), and 10, as well as thc corresponding provisions of thc

2003 Zoning Regulations for the Town of Moretown, Vermont ("Zoning Regulations"). The

Town of Moretown, its Planning Commission, and its School Board (hereinaftcr collectively

refened to as "Town") and thc Neighbors who participated in the merits hearings filcd written

obj ections to Rivers' post-j udgment requests,

Wc have again revisitcd our factual findings and legal conclusions on the criteria

challenged and, for the reasons dctailed below, concludc that they have a sound factual and legal

foundation. We offet some fi,rrthm explanation in this Decision. but have otherwise ooncluded

that our findings and conclusions should otherwisc remain unchanged, We therefore l)ENy
Rivers' post-iudgment amendment requcsts,

I. Inlro,4uction

Rivers and the other parties have provided thc Court with memoranda that thorougJrly

revisit the merits of this ca$e and thc voluminous matcrials presented by the parties and revicwed

by the Court in its deliberation$, research, and drafting of its March 25,2010 Merits Decision

("Merits Decision"). Rivcrs' request to altcr our findings and conclusions is only directed to
three of the twenty Act 250 criteria and sub-criteria rcviewed by the Coun at trial. togcther with
the corresponding Zoning Regulations provisions.r However, Rivers also focuscs it.-

' The twenty Act 250 criteria and sub-criteria rcviswed at nial arc listed in the Mcrits Decision. at 4_-5.
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presentation of concerus on criteria where the Court detcrmined that its proposed project

conformed to the applicable Act 250 cdteria and Zoning Regulations, specifically Act 250

criteria 5, 6, and 9(K). Rivers argues that the positive findings under thesc critEria compel

positive findings and legal conclusions under critcria 8, 9(E), and 10. We do not address tlrese

arguments in detail here, because we frnd Rivers' general arguments in this regard unpersuasive.

We have not been made aware of any Act 250 precedent or statutory authority requidng positive

findings on Act 250 criteria where faotual findings may overlap. Each of the ten Act 250 criteria

(thirty in numbcr when counting sub-criteria) have separate legal standards, requiring sepaxate

analysis of the criteria applicable to a projcct. See 10 V.S.A. $ 6086(a1 (identifting the Act 250

criteria) Simply because a project is found in conftrrmance with criterion 6 (i,c., it docs not

place an unreasonable burden on thc ability oI a municipality to provide educational serviccs)

docs not obligate a reviewing court to conclude that a pro.ject conforms with critcrion 8 (i.c.. it

will not have al undue adverse effEct on the aesthetics or the scenic or natural bcautv ol'the

area),

Rivcrs raises other points somewhat outside of its specific concerns regardirrg Act 250

criteria 8, 9(E), and 10. For example, Rivers exptessss concern over what it perceives to bc

reliance by the Court on the designation of Route l00B as a Vcrmont Scenic Byway, pursuant to

l9 V.S.A., Chapter 25, Rivers' cencern is shared by the Vermont Agency of Transportation

("VTrans"), which chose not to appear or participate in tlrese procecdings. lrut nonetheless fclt

compelled to file a lettcr with the Court aller the Court had renclerecl its Merits Decision. See

Letter from Willianr I-1. Rice, Assistant Attorncy General, to Judge Thomas Durkin. Vt. Envtl.

Ct, Judge (June 3,2010). Rivcrs'and Vtrans'concems are principally based upon a state

dircctive that a scenic byway designatiorr is intended to o'encourage economic devclopment in

byway communities" while protecting the "natural. culrural. and sccnic resources" of an area,

and is not "intended to be used in an Act 250 hcaring. nor [to] , , plecludc any larrd

development otherwise penrritted by existing zoningo'regulations. Tlre Ver{Uont Scenic Bvwavs

Prograql.Manual, Vt, Agency of Transp. and Vt. Scenery Prcservation Council, at 6, g (March 2.

2oo6).

Rivers' and Vtrans' cot)cerns are misplaced in this regard. The scenic quality and

uniqueness of Vermont Route 1008, as it travels frorn Middlesex, past the Rivers. property, and

through Moretown Village, have been acknowledged since the eafly 1970s. Merits Decision at

PAGE 83/08
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Mcrits Decision. an analysis under Act 250 critcrion

has survived constant challenges and constitutional
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47. Most all of Routc 100, as it travels from its beginnings along the Vermont/Massachusetts

boarder. through our entire state, and to its end along the Vermont/Canadian boarder,

cncompasses somc of our most scenic by'ways. whether they are acknowledged by {bderal. statc,

or local rcgulators, or not, !{, at 9, tsut thc spur known as Vt, Route l00B is one of'the most

scenic and beautiful byways; the beauty and scenic quality of the areas along Rtrute l00B

predate, and are not depenclent upon, its 2006 designation as a Vermont Scenic Byway.

We do not rcgrct our refercncc to Route l00B's designation as a Vermont Scenic Byway;

this fact was discussed extensively during trial. But we takc this opportunity to clarify our

reference: the Scenic Byway designation played frg role in thc dcterminations announccd in the

Mcrits Decision. The state regulatory designation is a mcrc acknowledgemcnt of a preexisting

fact: Route l00B is one of the most scenic and beautiful bylvays in our beautitul state. The

rcgulatory desigrration played no role in our determinations on the land use applications that

were thc subjcct of these appeals.2

Lastly, we note that our Decision here does not address each and every orle of the

concerns Rivers expresscs. Were we to assume such an obligation, our decisions on post-

judgment motions to alter could becomc as long, or longer than the original ciecision; we do not

believe such post-judgment clecisions should be crafted so a$ to ,subsume thc original decision.

Rather, we have focused here on thc matcrial issues Rivers has raisedl we lrave been cautious in

this regard and exetcised our best judgment in determining what is material in Rivcrs' critiqrre.

That is not to say that our determinations, now or as announced on March 25,2010, are per{:ect;

we lcave it to others to determine whethcr o\rr assessment of the facts presented at trial was

accurate or dcmands reversal. We perceive no crror so egregious, We merely note that, given

thc volume and complexity of thc evidence prescnted, we have made our best efforts to make

accurate dcterminations, both here and in our prior Decision.

the sccn ral

8 is a subjcctive

attacks. Merits

' This rcality is reinforced by the fact that the regulatory designation of Route l00B as a Scenic Byway is only
mcntioned in one ol'the 223 Findings of Fact announced in outl4erits Decision, fir.st referenccd on page 42 o{.the
7l'page Decision- This Finding alro reinforccs the immntcriality of the state designation, since the Iiinding merely
notes the location of the Rivers quarry in relation to thc scenicionidor; the proposcd quarry site is outsidg of the
300-foot wide scenic corrido'area along the westem sidc of Routc 100B.
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Decision at 49, The former Vermont Environmental Bonrd first articulated a means lbr effective

analysis undcr criterion 8 that this Court found analogous arrd cited frcquently itr its Merits

Decision: Re: Brattleboto Chal-et-Molqq Lodge. [nc.^ No.4C058I-EB, Findings ol'Fact,

Conclusions of Law and Order at 5 (Vt. Enrnl. Bd. Oct. 17, 1984). We found this prccedcnt

relevant to ow discussion in Rivers for two feasons, First, it brought an historical perspcctive to

the -@gbgq analysis. Second, both projects had a common category of irnpacts: despitc being

different in nature and scope. both projects broughl to a neighborhood commercial development

never before experienccd in thcir host arcas. fior these l'ea.qons. we continue to find our

references to the Board's decision in Brattleboro Chalet relevant and important.

Rivers intcrprets the Court's legal conclusions here as lrolding the Rivers project to a

standard much higher than all other prcvious regulatory reviews of other Vermont quarries. We

disagree, and do so hecause Rivers' assessment is in error- The Court does not "requit€" Rivers

to guarantee against fly rock. Rather, we noted moving testinrony, including frorn Rivers' own

cxpcrt, that he could not assure against fly rock occurring in such a manner as to cause damage

or injury to the Rivers quarry neighbors. Rivcrs' expert continued his assessment oli the project

by recommending that neighbors seek shelter every time a blast is planncd at thc Rivcrs sitc. for

the duration of its thirty-three-year life. But that testimony was not the only, or even the most

oompelling that finally convinced the Coutt to find against the Rivers projcct as to uiterion 8;

the most credible testimony was cumulativc in nature, all evidencing the new and dramatically

differ:ent uses, noiscs, and activities that the Rivers quarry would bring to this neighborhood.

The Court conductcd a detailed review of the two stcp annlysis, pur$uafit to the fbrmer

Environmental Board precedent announced in Re: Quechee Lflkps Corp., Nos, 3W04ll-EB and

3W0439-EB, Findings of liact, Conclusions nl'Law nnd Ordcr (Vt. Envtl. Bd. Nov. 4, 198,5): scc

af so In re Quechec-J,akes Cpry., 154 Vt. 543 (1.990). We began our analysis. as we slrould, with

citation to the specific statutory provisions in l0 V.S.A. $ 60S6(aX8). As we often do^ we

preceded our detailed analysis with a snmmary of our conclusion that thc project as proposed

would "bring an undue adversc impact upon this af,ca.'o Merits Decision at 53. Rivers claims

that this plrrasing was added inadvertcntly. Rivers' Motion to Alter at 15. But Rivers is

rnistaken; the Court hoped to provide clarity in its Decision by announcing its dctcrmination

first, then providing the details of its rcasoning. We rcgret any confusion our lbrmattir:g may

have caused.

-4-



'88/17/291,8 L4:53 18028281595 VT JUDICIARY

The undersigned, both in his capacity as the District 2 Environmental Commission Chair

for ten years (1995-2045) and as a presiding environnrental judge for the past five and a half

ycars, has presided over so many Act 250 applications for quany projects as to have lost count.

In composing our Merits Decision, wc attempted to reference precedcnt from both the former

Environmental Board and Vennont Suprcmc Courl that we thought most helplhl and relevant-

The cases cited in the Merits Dccision involved both quany projects and othcr commercial or

industrial projects. We did not restrict our research to only those cases conccrning quftffy

projccts; we expandcd our research to those cases that provided the most articulate guide for

oriterion I analysis for projects, including quaffies, that wcre new to a neighborhood. While we

appreciate Rivers' compilation of all the quarry cases and othcr cases citing thc Board's decision

in BfattJeboro Chal.C!, we do not see the rreed to expand upon our analysis under criterion B for

this project,

IIL Cril_q.rion 9(E): irT"oacts from qq.rth resources $xtractions
As noted in the Mcrits Decision. Act 250 criterion 9(E) requires an earth extraction

project applicant to show that its proposed project will not cause an "unduly harrnful impact

upon the environment ot sutrounding land uses and dcvelopment," I0 V.S.A. $ 60g6(aXgXEXi).

When assessing thc Rivers project in this context" we noted the magnitude of ncw activities it
would bring to the surrounding neighborhood. All these activities. including the ,,drilling,

blastirrg. crushing, sorting. and ftansporting oI: rock within and from the quarry site,,' have not
previously been cxperienocd in this arca. Merits Decision al 5g-59.

Rivers takes great exception to its perception that the Court imposed * hcightened burclen

upon its quarry applioation. Its perception in this regard is incorrect. The Courl reviewccl the

characteristics of this quarry operation, including the blasting and crustring of rock, and the
introduction of industrial-type activities, and compared thcm to the cuncnt attributes and
charactcristics of this existing neighborhood. Werc we to reverse our determinations herc,
neighbors and visitors would be exposed to the inclustrial-type activities of a multi-faoetcd and
significant quarry operation. and they would experience noises, sound levels, and heavy truck
traffic not yet ptesent in thi.q rural, residential area. we comparecl these clraracteri.stics ot'thc
proposcd qualry with the established residential and rcueational uses lor this scenically bcautiful
area' Evsn Rivers own expcfl made the extraordinary recommendation that ncighbors and
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-5-



g8/1,7/2OIA 14:53 1.8028281.695 VT JUDICIARY

visitors should protect themselves during blasts that would regularly occur ovet the expeoted

thirty-tlrree-year Iife of the quarry.

Rivers chides the Court for its reasoning, but fhils to provide a single examplc of whcre

$uch a new and extremely diffErent set of activities has been approved for a rural residential

setting. We concluded that the changes thc Rivms quarry would bring to the area would bc

unduly harml\rl to the surrounding neighhorhood, Wc decline to reverse our determinations

under criterion 9(E).

IV. Criterion 10,;-qonformance with town plan

In its critique of the Court's legal analysis of the proposed proiect's confonnance with the

Town of Moretown Town Plan ("Town Plan"), Rivers offcrs several criticisms. including a lack

of analysis of the Tou'n Plan provision that recommends for responsible extraction of rcnewable

ancl finite rratural rcsources (found on pagc 34 of the'l'own Plan) and a larck of specificity in the

Plan provisions with which the proposed project conflicts, First, we note that thc Merits

Decision includes specific factual findings that refercnce provisions of thc Zoning Regulations

and the Town Plan that acknowledge eatth extraction activities as a conditional use. See Merits

Decision at 68-69, ffi T2 and 216. Further, our Merits Decision noted the multipte pretrial

motions and decisions rcndered in ttrese appeals. Merits Decision at 2. To the extent that those

pretrial rulings havc not been disturbed by the Merits Decision, they have become part of thc law

of this case.

However, Rivers would have us increase the importancc of our pretrial ruling that thc

Zoning Regulations andl'own PIan acknowledge carth extraction activities as a conditional use

to a new level: Rivffs assefts that it is entitled to approval of its proposed quarry. albeit with
appropriate conclitions, We know of no such prior precedent and decline to create it here. While
approva.l with conditions has been an accepted regulatory practice for many ycar$. there are

occasions where a proposed project's noncrtnFormance is so significant that conclitional approval
is not the proper response, See Re-: McLeAn Enters, Corp., No. 2S-l147-l-EB, Findings of Fact,
Conclusions of Law, and Order at 62 (Vt. Envtl- Bd. Nov. 24, 2004) ("[T]he Board will deny a

permit if permit conditions cannot be ctrafted to alleviate thc undue adverse impact."). We
concluded before that the nonconfonnities under criterion 8, g(E), and l0 wcre so egrcgious as to
rnake approval with conditions unworkable. Upon reflection, we conclude that our pr:ior
assessment was warranted by thc hcts presentcd arrd found crcdible.
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Part of criter:ion | 0 requires that a reviewing oourl determinc whether the proposed

project conforrns to the applicablc provisions of any duly adopted town plan, The factual

findings in the Merits Decision are cumulativc in nature. We therefore reliecl upon all 223

Findings in rendering our legal oonclusions under criterion 10. Several of thosc l:indings

reference specific provisions of the Town PIan. and they recite the conflicts the Rivcrs quarry, as

proposed, presents to thc Town Plan. Wc declinc to claborate furthcr on our legal conclusions

here, since any elaboration would mercly rccitc our lcgal analysis in the Mcrits Dccision. I'o thc

extent that Rivers asserts that the Plan provisions suffer from the vagueness articulated by the

Supreme Court irt In re .IAM Golf" LLC ,2009 VT 100, we respectfully disagree. A Town Plan,

by its stated purpos€, oftcn speaks in general tenns, while articulating the spccific hopcs and land

use plans a community lras for itself, Those spccific plans and goals for the area sunounding thc

Rivers property arc clcarly articulated in the Town Plan. We do not believc a morc dctailcd

analysis than that found on our Merits Decision is ncccled.

Conclusion

Pursuant to Rivcrs' request. we havc again reviewed our Merits Decjsions and thc thctr-ral

findings and legal conclusions that Rivers challenges in its motion to alter. I{owcver. for all the

rcasons stated in more detail above, we decline to alter those findirrgs ancl conclusions and

therefore DENY Rivers' motion. Our Merits Dccision of March zs,z}l0 remains as issued.

Done at Newfane, Vcrmont. this lTth day of August, 2010,

-7-




