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,

)Application 5W1455
)Memorandum of Decision
)Motion to Alter
)Natural Resources Board Rule 31(A)

)10 V.5.A. Chapter 151
)(Act 250)

INTRODUCTION

On Januar 19, 2007, the Distrct 5 Environmental Commssion issued Findings of Fact 5W1455
with respect to the development and operation of a rock quarry and crushed rock processing
facilty on a 93:: acre tract located off Vermont Route 100B in the Town of Moretown. In its
decision, the Distrct Commssion stated affiative fidings and conclusions under all Act
250 criteria except criteria 1 (Air Pollution) and 10 (Town Plan).

On February 5,2007, the applicant fied a tiely motion to alter pursuant to Board Rule 31(A).

Replies to the motion were then fied on February 21, 2007 by the Town of Moretown and
parties Denise and Benjam Sanders et al. A hearig on the motion was not requested by the
applicant or any par. The District Commssion deliberated in ths matter on March 9,2007.

CONCLUSIONS

Criterion 1 (Air Pollution)

The applicant is correct in observing that McLean Enterprises Corporation 251147-1-EB

(November 24, 2004) was the next to last, not last, Environmental Board decision that was
issued with respect to a quarry project and that admistrative error in the January 19, 2007

decision is herein corrected.

Having reviewed the record in ths matter and the content of the January 19, 2007 decision, the
Distrct Commssion declines to alter its fidings and conclusions under criterion 1 (Air
Pollution). The Commssion restates its conclusion that by not providing theshold and
essential inormation with respect to the potential migration of diesel emissions and
particulate matter from the project tract, the applicant did not meet its evidentiary burden of
production. The applicant s two samples for crystale silca content of rock on the site did
not adequately address the potential for a substantive source of pollutant on the site - the
applicant s own evidence was that it expected the silca content and qualty of rock to vary as
extraction proceeded on the site. The applicant did not rebutt the parties' evidence that air
inversions are common in this valley settg. The Commssion does not find the position of
the Agency of Natural Resources that air modelig would not be required for the site to be
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determative. The Agency's regulatory trigger for modelig is very high. The District
Commsion must have some strctued methodology for the evaluation of ai quality impacts
from the operation of quar of ths scale. Modelig is an acceptable and reasonable means of

performg such an evaluation.

The Commssion is not persuaded by the applicant s recital of other eart extraction projects
permtted without requirg air quality modelig. To be correct, however, ths Commssion
did have benefit of the results of an ai modelig analysis before it in the matter of the Pike
Indus--es 5~1415-EB (June 7, 2005) (See Exhbit 55 in the record for application5R1415).

The review of all projects under Act 250 is site specifc. The Envionmental Board held that
reviews under criterion 1 are fact-specifc to determe whether ai pollution wil be "undue"
and depend on a series of factors (Pike Industries 5R1415-EB at page 31).

The applicant in ths matter undertook a detaied air qualty analysis for potential impacts in
Moretown Vilage yet performed no such detaied analysis for the project site itself. It is the
absence of inormation, in the face of countervailg site specic inormation from the
opposing parties on ai inversions and concerns for silca particuates, that requies a
conclusion that the burden of production has not been met. The Commsion was able to
extend mial evidentiar weight to the applicant s proposal to suppress dust at the
stockpiles - no details were provided.

The District Commssion fids no basis to alter its decision under criterion 1 (Air Pollution).

Criterion 10 (Town Plan)

The Commssion has considered the applicant's lengthy explication of Board holdings as set
Qut in the motion. Without doubt, Board holdigs have examed I. closest scrutiy-the
meang to be afforded language employed by townspeople in draftig their town plans. Ths
Commssion has carefully read the Board's decisions for a correct, yet practical, understanding
in how to interpret the provisions of the Moretown town plan. The Commssion found that
the language of the town plan was sufficiently clear to guide the average person in reachig a
conclusion on whether the project conforms with the policies stated therein. The proposed
land use at th location in the Town of Moretown does not conform with the provisions of the
town plan. The District Commssion declies to alter its decision under crterion 10.
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ORDER

The applicant s motion to alter is denied.

Dated at Barre, Vermont ths 14th day of March, 2007.

By isl Karl Tohnson
Karl Johnson, Chair

Other members participatig in ths decision:

Ruth Towne
Elizabeth McLain, former member and
partcipatig pursuant to 3 V.5.A. 849
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